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Content and format. A great deal of 
the content of the former form (copy-
right 7/2008) has been carried forward 
into the new form, but reorganized to 
group related provisions in a more logi-
cal way. For example, defined terms are 
grouped together in a new “Terms and 
Definitions” paragraph at the beginning 
of the new form, and buyer and seller rep-
resentations and obligations are grouped 
together in paragraphs 5 through 8.  

“Alternative 1” replaced with “due 
diligence” approach. The most signifi-
cant change in the new form is the elimi-
nation of the former “Alternative 1.” Do-
ing away with Alternative 1’s complicat-
ed repair negotiation structure will help 
reduce many of the disputes that have 
frequently been stumbling blocks to the 
negotiation of repairs, including disputes 
over whether an item is “covered” under 
the list of items in Alternative 1, whether 
an item is “performing the function for 
which intended” or is “in need of imme-
diate repair,” whether repair requests and 
responses to repair requests are timely, 
whether an item is includable under the 
Cost of Repair Contingency, whether 

ignificant changes to the Offer to Purchase and Contract (form 2-T) 
have been approved by the NC Bar Association and the NC Associa-

tion of REALTORS®. The new form was released effective January 1, 2011. 

By Bob Ramseur, Miriam Baer and Will Martin* 

the estimated cost of repairs is reason-
able, and whether and when a contract 
is “over” following a breakdown in repair 
negotiations. 

Replacing Alternative 1 is a new 
“Buyer’s Due Diligence Process” para-
graph (paragraph 4). During an agreed-
upon “Due Diligence Period,” the buyer 
will have the opportunity to investigate 
the property and the transaction to de-
cide whether the buyer will proceed with 
or terminate the contract. Prior to the 
expiration of the Due Diligence Period, 
the buyer may terminate the contract for 
any reason or no reason by written notice 
to the seller. If the buyer decides to ter-
minate, time is “of the essence” regarding 
the notice of termination.

The new due diligence paragraph is 
similar to Alternative 2 in the former Of-
fer to Purchase and Contract but differs 
from it in some important respects. 

First, unlike Alternative 2, the de-
scription of the due diligence process in 
paragraph 4 in the new form includes a 
significant amount of guidance to the 
parties to aid them in understanding the 
things they should consider doing during 
the due diligence period. 

Examples listed of things that the 
buyer may consider doing during the 
due diligence period include:

• Conducting inspections to deter-
mine the condition of improvements on 
the property, 

• Reviewing relevant documents such 
as restrictive covenants, 

• Conducting an appraisal and a sur-
vey of the property, 

 

he North Carolina Real Estate 
Manual is being published for 

the first time in electronic media in ad-
dition to its tra-
ditional form as a 
printed book.

Published in 
December, the 
2011-2012 Man-
ual is available on 
CD-ROM and, 
through subscrip-
tion, on the Com-

mission’s Web site, www.ncrec.gov. The 
purchase price for either the CD-ROM 
or online subscription is $20, including 
tax and shipping where applicable. A 
subscription is good until the publica-
tion of a new edition, projected for the 
fall of  2012. 

he Commission’s Broker-in-
Charge Annual Review (BICAR) 

course is designed for and restricted to 
currently designated brokers-in-charge 
and brokers who are broker-in-charge 
eligible. A broker who is not a broker-
in-charge or who is not broker-in-charge 
eligible will not receive credit for the BI-
CAR course.

A broker becomes broker-in-charge 
eligible only after he or she has been 
designated as a broker-in-charge and has 
completed the Commission’s 12-hour 
Broker-in-Charge course.  A broker may 

(See Manual, page 10)

(See Offer to Purchase, page 6)(See BICAR, page 10)

William C. Lackey, Jr.
The Commission regrets the passing 

of William C. Lack-
ey, Jr., of Cornelius. 
He was a member 
of the Commission 
from 1999 to 2006 
and a former Vice 

Chairman.



To request a speaker from the 
Commission, please submit the 
“Request for Program Presenter” 
form available on the Commission’s 
Web site, www.ncrec.gov.

taff

pdate

S

U

REAL ESTATE BULLETIN
Published as a service to real estate licensees to promote 
a better understanding of the Real Estate License Law and 
Commission rules, and proficiency in real estate practice.  
The articles published herein shall not be reprinted or repro-
duced in any other publication without specific reference 
being made to their original publication in the Commission’s 
Real Estate Bulletin.

NORTH CAROLINA REAL ESTATE COMMISSION
1313 Navaho Drive

P. O. Box 17100
Raleigh, North Carolina 27619-7100

Phone (919) 875-3700
www.ncrec.gov

Beverly E. Perdue, Governor

COMMISSION MEMBERS

Marsha H. Jordan, Chairman                   Lincolnton
Benjamin Cone, III, Vice Chairman Charlotte
Melvin L. Alston Greensboro
Everett “Vic” Knight Raleigh
Jeffery J. Malarney Manteo
Jerry A. Mannen, Jr.                        Wilmington
Alice L. Mosteller Lake Junaluska
S. R. Rudd, Jr. Oak Island
M. Rick Watts Fayetteville

Miriam J. Baer
Executive Director

ADMINISTRATION 

Mary Frances Whitley         Director
Paula L. Ricard Financial Officer
Vickie R. Crouse                 Network Administrator
Wendy C. Harper Administrative Officer
Robert L. Forshaw Publications Officer
Brenda H. Badger Information Services Officer

AUDITS AND INVESTIGATIONS

Emmet R. Wood Director
Jennifer K. Boger Sr. Auditor/Investigator
William F. Dowd Sr. Auditor/Investigator
Bart H. Allen Sr. Auditor/Investigator
M. Spier Holloman Sr. Auditor/Investigator
Andrew Baker Auditor/Investigator
Pamela M. Vesper Auditor/Investigator

EDUCATION AND LICENSING

Larry A. Outlaw Director
Anita R. Burt Education/Examination Officer
Pamela R. Rorie Continuing Education Officer
Patricia A. Moylan Legal Education Officer
Lisa R. McQuillen Education/Licensing Officer
Matthew A. Wentz License Application Analyst

LEGAL SERVICES

Thomas R. Miller                Legal Counsel, Director; Special 
Deputy Attorney General

Janet B. Thoren Assistant Director, Legal 
Counsel

Charlene D. Moody Chief Deputy Legal Counsel
Curtis E. Aldendifer Associate Legal Counsel
Michael B. Gray Chief Financial Fraud 

Investigator

D. Scott Schiller Financial Fraud Investigator
Stephen L. Fussell Sr. Consumer Protection Officer
Joan H. Floyd Sr. Consumer Protection Officer
Jean A. Wolinski-Hobbs Consumer Protection Officer
Peter B. Myers Information Officer
Elizabeth W. Penney Information Officer
Glenn M. Wylie Information Officer

Editor-In-Chief
Miriam J. Baer

Editor
Robert L. Forshaw

Real Estate Bulletin March 20112

People Appearances
Miriam J. Baer, Executive Director, 

spoke at the Annual Property Mange-
ment Seminar of the Fayetteville As-
sociation of REALTORS® on Property 
Management Complaints, the Raleigh 
Regional Association of REALTORS®, 
and the Durham Regional Association 
of REALTORS®.

Thomas R. Miller, Special Deputy 
Attorney General and Director of Legal 
Services, spoke to the North Carolina 
Professional Appraiser Coalition.

Pamela M. Vesper, Auditor/Investi-
gator, spoke to the the National Associ-
ation of Residential Property Managers.

Peter B. Myers, Legal Information 
Officer, spoke to the Broker-in-Charge 
MLS Board Meeting of the Roanoke 
Valley Lake Gaston Board of REAL-
TORS®.

Elizabeth W. Penney, Legal Infor-
mation Officer, spoke to the Charlotte 
Regional REALTORS® Association.

Jean A. Wolinski-Hobbs has as-
sumed the position of Consumer Pro-
tection Officer in the Legal Services 
Division. She was formerly Legal Infor-
mation Officer.

Andrew Baker has been employed 
as an Auditor/Investigator in the Audits 

and Investigations  
Division. He is a 
graduate of Guilford 
College with a B.S. in 
Political Science and 
from North Carolina 

State University with an M.S. in Ac-
counting.

Glenn M. Wylie has been employed 
as a Legal Information Officer in the 

Legal Services Divi-
sion. He is a gradu-
ate of George Mason 
University with a BA 
in Government and 
Politics and was a 

commercial real estate practitioner for 
seven years.



April 14

May 11

June 8

All meetings, unless otherwise noted, begin at 9 
a.m. and are held in Raleigh in the Commission’s 
Conference Room at 1313 Navaho Drive 
(27609). Occasionally, circumstances necessitate 
changes in meeting times and locations.C alendar

C ommission

COURSE SCHEDULES
 This schedule provides locations, dates, and times for the courses indicated through June, 2011. 

Register online at the Commission’s Web site, www.ncrec.gov.

Broker-in-Charge Course
Two-days. Day one, 1-5 p.m.; Day two, 8:30-5:30 p.m.

Basic Trust Account Procedures Course
Asheville May 12, 9 a.m. - 1 p.m. Holiday Inn East/Blue Ridge Parkway
Charlotte April 6, 9 a.m. - 1 p.m. Hilton Charlotte Executive Park
Raleigh June 1, 1 - 5 p.m. McKimmon Conference Center
Wilmington April 19, 9 a.m. - 1 p.m. Best Western Coastline Inn

Asheville May 11, 12 Holiday Inn East/Blue Ridge Parkway

Banner Elk April 21, 13 Best Western Mountain Lodge

Charlotte April 5, 6
May 23, 24

Hilton Charlotte Executive Park

Greensboro June 7, 8 Clarion Hotel

Raleigh May 4, 5
June 6, 7

McKimmon Conference Center

Wilmington April 18, 19 Coastline Convention Center

Check Commission Web site to confirm dates, times.

he entire text of the Commission’s brochure, Ques-
tions and Answers on: Purchasing Coastal Real Es-

tate, has been revised to reflect recent changes to statutes 
and rules.

It is recommended that you replace any existing Coastal 
Real Estate brochures with the new one.

Orders may be placed online at the Commission’s Web 
site, www.ncrec.gov, by selecting the “Free Publications” or-
der form or by printing an order form and mailing or faxing it 
to the address and fax number on the form. 
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he North Carolina Appraisers 
Act (N.C.G.S. § 93E) requires 

that anyone performing an appraisal in 
North Carolina must be licensed by the 
North Carolina Appraisal Board as an 
appraiser. The law specifically exempts 
a comparative market analysis (CMA) 
when it is performed by a licensed real es-
tate broker for a prospective or actual bro-
kerage client or when it involves real prop-
erty in an employee relocation program, 
provided that person does not represent 
himself or herself as being state-
licensed or state-certified as a 
real estate appraiser.  

A comparative market 
analysis is defined in the law 
as the analysis of sales of simi-
lar recently sold properties in order to 
derive an indication of the probable 
sales price of a particular property by a 
licensed real estate broker. 

Real estate brokers are sometimes 
approached by lenders, REO (“real es-
tate owned”) asset managers and others, 
and asked to perform a “broker price 
opinion” for a fee. Although a broker’s 
price opinion (BPO) is not defined in 
the statute, it is an opinion of the value 
of real property and consequently an 
appraisal under the law, unless exempt 
as a CMA.  

A broker who is not also a licensed or 
certified appraiser may provide a BPO 
only under the circumstances allowed 
for CMAs: a broker may receive a fee 
for performing a CMA or BPO as long 
as the CMA or BPO is performed for 
a present or prospective seller or buyer 
brokerage client on the property which 
is the subject of a present or prospective 
brokerage agreement. There must be a 
genuinely reasonable likelihood that the 
broker will enter into a brokerage agree-
ment as a seller’s or buyer’s agent for the 
property that is the subject of the BPO 
for this exception to apply.

Consider the following scenarios:
1.  A broker performs a BPO for a 

fee for a homeowner who is consider-
ing selling his property, but who does 

not want to commit to a brokerage rela-
tionship at this time. This is acceptable 
under the Appraisers Act as the broker 
has a reasonable possibility of getting a 
listing from doing the BPO. 

2.  A lender is considering whether 
to foreclose on a property. The lender 
asks three brokers to each perform a 
BPO, and lets the brokers know that 
one of the three will receive the listing 
if and when the property is foreclosed. 
This also is acceptable. 

3.  A bank asks a broker to do a 
BPO. There is no mention of the pur-
pose of the BPO, and no mention of 
whether the broker might get a listing 
from doing the BPO.  This is unaccept-
able. Under these circumstances, there 
is no reason for the broker to believe 
that he or she may obtain a listing on 
the property.

4.  A broker is asked to do a BPO 
for a loan modification. There is no pos-
sibility of a listing on that property, but 
the broker believes that if he or she per-
forms the BPO, the broker might get a 
listing from the client on another prop-
erty at some point in the future. This 
also is unacceptable.

In evaluating whether there exists a 
reasonable prospect of a listing, the con-
trolling factors will include the express 
language of the assignment or contract, 
the nature or purpose of the transaction 
for which the BPO is to be performed, 
the relationship of the potential client 
to the property and his or her role in 
the transaction, and the history of the 
broker and potential client. 

It is therefore important that brokers 
maintain records of any engagement let-
ters or agency agreements describing the 
broker’s services, and have a clear under-
standing of the reason the BPO is be-
ing performed. Remember, a real estate 

broker who is not a licensed appraiser 
may only perform a BPO for a prospec-
tive or actual brokerage client or when 
it involves real property in an employee 
relocation program.

Employee relocation programs have 
frequently been a source of confusion.  
Relocation companies often contact one 
or more real estate brokers to perform 
a CMA on a property which the com-
pany intends to purchase as part of an 
employee relocation plan. Typically, the 
company will then choose one of the 
brokers who prepared a CMA to list the 
property. In this situation, the relocation 
company may be considered a prospec-

tive brokerage client, and per-
forming a CMA under those 
circumstances, for a fee, will 
not violate the Appraisers Act.  

Anyone who obtains a 
copy of a BPO that appears to 

have been done in violation of the Ap-
praisers Act may send a complaint to 
the North Carolina Appraisal Board 
and to the North Carolina Real Estate 
Commission. Both agencies will open 
and investigate the complaint and take 
whatever action is deemed necessary.

Note: If a broker performs a BPO, 
he or she cannot state that the conclu-
sion is “market value”. The conclusion 
must be stated in terms of a probable 
sales price, and should state that it is not 
an appraisal. 
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A broker who is not also a licensed or certified 
appraiser may provide a BPO only under the 

circumstances allowed for CMAs....
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By Stephen Fussell, Consumer Protection Officer

Have a written property management agree-
ment and operate within the authority granted 
by the agreement.  Commission Rule A.0104(a) 

requires a broker to enter into a written property manage-
ment agreement before beginning to manage an owner-
client’s property. The agreement should include all terms 
and conditions including when rent proceeds will be sent 
to the owner-client, the extent of the background checks 
for prospective tenants, the frequency of inspections and 
authorization for repairs

Inquire about the status of the mortgage on 
rental property (if applicable).  In today’s econ-
omy, foreclosures have become common. Be-

fore accepting a rental property, a broker should ask the 
owner whether the mortgage is current, whether the rent 
proceeds will cover the mortgage payments and whether 
the owner has sufficient funds to cover the mortgage pay-
ments in the event that the rental property becomes va-
cant or the tenant stops paying rent.

Verify the qualifications (i.e. income, credit, 
rental history, etc.) of a prospective tenant be-
fore renting the property. Thorough background 

checks of prospective tenants may reduce the risk of non-
payment of rent, early termination of leases and property 
damage by tenants

Perform move-in and move-out inspections and 
make periodic inspections during each tenan-
cy. Document in writing and with photographs 

(when necessary) the condition of a rental property before 
and after each tenancy.  This will help assign responsibility 
for damages to the property.

Deposit all monies collected into a trust account 
before disbursing to owners, vendors or to your-
self for management fees. Brokers are prohib-

ited from depositing rent monies or security deposits di-
rectly into an owner-client’s account.  All monies collected 
by a broker in the course of managing an owner-client’s 
property are trust monies and must be deposited into the 
broker’s trust account.

Remit rent proceeds to owners in a timely man-
ner. Brokers should allow sufficient time for rent 
checks to clear their respective banks and then 

promptly disburse rent proceeds to the owner-clients. The 
broker’s policy should be clearly set forth in the property 
management agreement.

n the course of answering numerous telephone inquiries and investigating complaints filed against brokers, the 
Commission’s legal staff has identified some issues which, if handled properly, can help maintain good relationships 

between property managers and their owner-clients.

While this list is not intended to be all-inclusive, it addresses the issues most often raised by rental property owners 
and tenants. Paying attention to these issues will enable brokers to better represent their owner-clients, to be more re-
sponsive to tenants and lessen the risk that they will become the subject of an investigation.

Keep owner-clients informed regarding tenant 
issues (i.e. non-payment of rent, damages, etc.) 
and financial issues. A broker should notify the  

owner-client immediately regarding repairs, nonpayment 
of rent and other serious issues affecting the rental prop-
erty. Accurate monthly statements will provide the financial 
information needed by owner clients.

Maintain properties in safe and habitable con-
dition and obtain authorization for repairs ex-
ceeding the amount set out in the management 

agreement. A property owner and his agent are respon-
sible for maintaining residential rental properties in safe 
and habitable condition. This means that repairs, safety is-
sues and conditions such as insect infestations should be 
addressed promptly. Property management agreements 
should indicate the extent of the broker’s authority to take 
corrective action. If a broker agrees to contact an owner 
regarding corrections that will exceed a certain cost, then 
this agreement should be specified in the property man-
agement agreement.

Limit deductions from security deposits to those 
allowed by the Tenant Security Deposit Act and 
educate owner-clients to expect normal wear 

and tear. Brokers must use good judgment and be reason-
able when determining whether to charge a tenant.

Retain copies of property management agree-
ments and leases for three years from the date 
on which the broker stops managing a property. 

All information and documentation acquired by a broker 
during the course of managing an owner’s property must 
be furnished to the owner if requested by the owner.  A 
broker cannot withhold information or documentation from 
his client.

1
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• Investigating current or proposed 
zoning, the availability and cost of prop-
erty insurance, and potential flood haz-
ards, 

• Pursuing qualification for and ap-
proval of any loan that the buyer may 
need to obtain to purchase the property. 

The buyer does not have to do all 
or any of the listed items, but it is im-
portant that any of those items that the 
buyer does choose to do should be done 
during the due diligence period.

Separate loan condition eliminat-
ed. It is important to un-
derstand that there is no 
longer an independent 
loan condition in the 
contract. If the buyer has 
to obtain a loan to pur-
chase the property, the 
buyer will be entitled to 
pursue qualification for 
and approval of the loan 
during the due diligence 
period. Depending on 
the length of time the 
buyer and seller agree 
that the due diligence period will last, it’s 
quite possible that the buyer won’t know 
for sure when the due diligence period 
expires that the loan will be approved. 
Thus, prior to the expiration of the due 
diligence period, the buyer will need to 
make a decision based on the informa-
tion from the lender at that time whether 
to terminate or proceed with the trans-
action. If the buyer terminates the con-
tract, the buyer gets the earnest money 
deposit back. If the buyer proceeds with 
the transaction and the lender doesn’t ap-
prove the loan for some reason, the buyer 
would lose the earnest money deposit if 
the buyer was unable to close without 
the loan.  

Is it fair to make the buyer put the 
earnest money deposit at risk? Recall that 
the loan condition in the former con-
tract was completely rewritten in 2008. 
Prior to that time, the loan condition 
extended right up to the date of closing 
and if the lender decided not to make the 
loan at the last minute, the buyer could 

terminate the contract and get the ear-
nest money deposit back. Many felt this 
was unfair to the seller. It was felt that 
the loan condition should be changed 
to more fairly balance the risk between 
the buyer and seller of the sale not clos-
ing due to the buyer’s loan not being 
approved. This was accomplished in the 
former form by shifting that risk to the 
buyer at some mutually agreeable date 
during the transaction. The new due 
diligence contract uses this same basic 
approach. The date that the risk shifts to 
the buyer is the date that the due dili-
gence period expires.

What’s a fair period of time to give 

a buyer to make a decision?  The buyer 
typically would like for this date to fall 
as close to the closing as possible and the 
seller typically would like for this date to 
come sooner in the process.  Just as the 
sales price is negotiable, the date that the 
buyer has to make a decision to terminate 
or move forward is a matter of negotia-
tion. The “Note” at the end of paragraph 
4(a) in the new Offer to Purchase pro-
vides: “Buyer is advised to consult with 
Buyer’s lender prior to signing this offer 
to assure that the Due Diligence Period 
allows sufficient time for the appraisal to 
be completed and for Buyer’s lender to 
provide Buyer sufficient information to 
decide whether to proceed with or ter-
minate the transaction.”

Repair negotiation. Regarding the 
negotiation of repairs, Paragraph 4 in 
the new form specifically states that the 
parties may, but are not required to, en-
gage in repair negotiations.  There is no 
limitation on what the buyer can ask 
the seller to repair, and there is no ob-

ligation on the seller’s part to repair any-
thing.  The buyer is advised to make any 
repair requests in sufficient time to allow 
any repair negotiations to be concluded 
by the end of the due diligence period. 
There is a “Warning” to the buyer in 
paragraph 4 that unless the seller agrees 
in writing to an extension of the due dili-
gence period, the buyer should terminate 
the contract if the buyer is not satisfied 
with the results or progress of the buyer’s 
due diligence.   

If the buyer chooses not to terminate 
prior to the end of the due diligence pe-
riod, the buyer would lose any right to 
terminate the contract later based on any 

matter that should have 
been addressed during 
the due diligence peri-
od.  However, the buyer 
would not lose all rights 
to terminate after the 
end of the due diligence 
period. The “Note” at 
the end of paragraph 
4(g) makes it clear that 
the buyer would retain 
any right to terminate for 
any other reason permit-
ted under the contract 

or North Carolina law. For example, if 
the seller was unable to deliver a deed 
conveying marketable and insurable title 
(see paragraph 8(a)), that would be con-
sidered a breach of contract by the seller. 
Paragraph 8(l) specifically provides that 
the buyer would be entitled to a refund 
of the earnest money deposit and any 
due diligence fee, and reimbursement for 
reasonable costs incurred by the buyer 
in connection with the buyer’s due dili-
gence.   

Due Diligence Fee. The “Due Dili-
gence Fee” is defined in paragraph 1 of 
the new form as “[a] negotiated amount, 
if any, paid by Buyer to Seller with this 
Contract for Buyer’s right to conduct 
Due Diligence during the Due Diligence 
Period” (see paragraph 1(i)).  The pay-
ment of a due diligence fee is not man-
datory under the new version of the Of-
fer to Purchase and Contract. That’s the 
second significant difference between the 
due diligence provision in the new form 

(Continued from page 1)

(See Offer to Purchase, page 7)
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23 sections in 9 pages (see Web link to sample OTC at end of article)

1 Terms and Conditions (p1) 13 Delay in Settlement/Closing (p7)
2 Fixtures (p3) 14 Possession (p7)
3 Personal Property (p3) 15 Other Provisions and Conditions (p7)
4 Buyer’s Due Diligence (p3) 16 Assignments (p7)
5 Buyer Representations (p4) 17 Tax-Deferred Exchange (p8)
6 Buyer Obligations (p5) 18 Parties (p8)
7 Seller Representations (p5) 19 Survival (p8)
8 Seller Obligations (p6) 20 Entire Agreement (p8)
9 Prorations and Adjustments (p7) 21 Notice (p8)
10 Home Warranty (p7) 22 Execution (p8)
11 Condition of Property at Closing (p7) 23 Computation of Days (p8)
12 Risk of Loss (p7) Signatures, Notice, Earnest Money (p8-9)



and former Alternative 2. To address 
concerns about the enforceability of 
the contract in situations where no due 
diligence fee is paid, a mutual waiver of 
any defense to the enforceability of the 
contract based on the absence or alleged 
insufficiency of any due diligence fee has 
been added at the end of paragraph 1(i).

The amount of the due diligence fee 
will be influenced by such things as the 
market for the property and the time it’s 
been on the market, the buyer and seller’s 
personal circumstances, and the length 
of the due diligence period. In determin-
ing how much due diligence fee he or she 
is willing to pay, a buyer should clearly 
understand that the fee is generally non-
refundable (with some exceptions listed 
in the Due Diligence Fee definition) and 
that the seller is not required to make 
any repairs to the property or agree to 
any other concessions that the buyer may 
request. On the other hand, in deciding 
how much of a fee to accept, the seller 
should clearly understand that the buyer 
may walk away from the transaction for 
any reason or no reason, even if the seller 
is willing to fix everything that the buyer 
may request or agree to any other conces-
sions, and that the due diligence fee is all 
the seller is going to get for taking the 
property off the market during the due 
diligence period.   

Other significant changes. Other 
significant changes include the following:

• The separate appraisal, loan, and 
flood hazard conditions have been elimi-
nated since obtaining an appraisal and 
investigating the availability of any nec-
essary financing and potential flood haz-
ards, among other things, will become 
part of the buyer’s due diligence.

•  The new form recognizes a distinc-
tion between “settlement” and “closing”.  
“Settlement” is when all the documents 
are signed and delivered to the settle-
ment agent along with the funds neces-
sary to complete the transaction.  “Clos-
ing” is a process that includes the settle-
ment, as well as the title update following 
settlement, the settlement agent’s receipt 
of authorization to disburse all necessary 

funds and the recordation of the deed(s) 
and any deed(s) of trust (see definitions 
in paragraphs 1(k) and 1(m)).

• The seller’s damages in the event 
of a breach of the contract by the buyer 
are limited to the earnest money deposit 
(see paragraph 1(e)). A seller’s damages 
can be difficult to determine, and unless 
the contract sales price is greater than 
the appraised value of the property at 
the time of the contract, the seller may 
not have any significant damages if the 
buyer breaches the contract. Limiting 
the seller’s damages to the earnest money 
deposit will give the parties greater cer-
tainty during the negotiation process 
about possible outcomes if the transac-
tion doesn’t work out. 

• An attorney fee provision has been 
added in paragraph 1(g) in an effort to 
help discourage frivolous disputes over 
earnest money.

• The separate “Fuel” provision and 
the necessity of measuring the amount of 
fuel in any tank(s) prior to closing has 
been eliminated. In the new form, the 
buyer will be entitled to whatever fuel 
may be in the tank(s) at Settlement (see 
paragraph 2).

• New representations by the buyer 
have been added regarding other property 
that the buyer may need to sell and the 
buyer’s financial ability to complete the 
transaction (see paragraphs 5(b) and 5(c)).

• New representations by the seller 
have been added regarding length of the 
seller’s ownership of the property, wheth-
er the property is the seller’s primary resi-
dence and whether there is an owners’ 
association (see paragraphs 7(a), 7(b) and 
7(e)). The length-of–ownership represen-
tation has been added in response to loan 
underwriting guidelines which now com-
monly require that a seller has owned the 
property for a minimum period of time. 
The representation regarding primary 
residence was added as a result of a new 
North Carolina law that requires a state-
ment whether the property includes the 
seller’s primary residence to be included 
in a deed conveying the property. 

•  The new form requires the attach-
ment of an “Owners’ Association Adden-
dum” if there is an owners’ association 
(see paragraphs 7(e) and 8(k)).  

• The existing “Delay in Closing” 
provision has been simplified as a result 
of confusion about how it worked and 
a few reported problems associated with 
the payment of accrued per diem inter-
est. In the new form, the per diem inter-
est provision has been eliminated and the 
permitted delay shortened to fourteen 
days (see paragraph 13). 

•  In the “Fixtures” paragraph, “range/
stove/oven” has been added to the list of 
fixtures to address the common under-
standing between the parties that such a 
device generally remains with the prop-
erty. This addition will eliminate the 
need to add such a device in the Personal 
Property paragraph of the contract. In 
addition, the word “attached” has been 
added in front of “wall and/or door mir-
rors” primarily to distinguish bathroom 
mirrors that are hung like pictures from 
those that are attached to the wall in a 
more permanent way. 

Changes to other forms. Corre-
sponding changes have been made to the 
Offer to Purchase and Contract—Vacant 
Lot/Land (form 12-T) and the Guide-
lines for completing both forms have 
been updated. The various addenda to 
the Offer to Purchase have been updated 
and a new, separate Offer to Purchase 
and Contract for new construction has 
been developed.  

A “Sample” of the new Offer to Pur-
chase and Contract is available on the 
NC Bar Association’s website via the fol-
lowing link: 

http://realproperty.ncbar.org/me-
dia/2114554/rp_%202_offer_to_pur-
chase_and_contract.pdf.

(Continued from page 6)

*Bob Ramseur and Miriam Baer are 
members of the Real Property Section Coun-
cil of the NC Bar Association and are co-
chairs of the Joint Forms Task Force, which is 
responsible for maintaining residential forms 
that are jointly-approved by the Bar Asso-
ciation and the NC Association of REAL-
TORS. Will Martin is a member of the Real 
Property Section and the Joint Forms Task 
Force and acts as NCAR’s General Counsel.

This article has been edited to accommo-
date space limitations and to recognize that 
the form is now in effect. 
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he License Law has always re-
quired brokers to disclose 

known conflicts of interest, and to 
avoid working on behalf of one party 
in a transaction without the knowledge 
of each party for whom the broker acts. 
Listing agents are required to set their 
compensation with their clients in the 
written listing agreement. Buyer agents 
must do the same in the Buyer Agency 
Agreement. From time to time, howev-
er, issues have arisen related to compen-
sation and the appear-
ance of impropriety in 
the manner in which 
licensees are often 
compensated.  

In 2007, a news-
paper article reported 
that certain buyer 
agents were receiving large bonuses 
from homebuilders/sellers as incentives 
to steer buyer clients to particular build-
ers’ properties. The brokers involved 
failed to disclose these bonuses to their 
buyer clients. This raised a concern that 
seller-paid incentives could cause bro-
kers to direct their buyer clients to cer-
tain properties where the agent might 
receive extra compensation without the 
buyer’s knowledge, rather than showing 
the buyer other properties that might 
also have suited the buyer’s needs, per-
haps at a lower price.
•  2007 Incentive Disclosure 
Advisory Committee

In response, the Commission formed 
an Incentive Disclosure Advisory Com-
mittee and charged it with determin-
ing whether changes in the Real Estate 
Commission’s rules were needed to rea-
sonably assure that real estate purchasers 
and sellers are properly informed of any 
compensation received by or offered to 
their brokers from another party to the 
transaction. The committee, which con-
sisted of brokers, educators, attorneys, 
and a representative from the Consum-
er Protection Division of the Attorney 
General’s office,  found that there were 
promotions by builders and developers 
offering bonuses or special incentives to 
certain real estate brokers representing 
buyers without adequate disclosure to 
those buyers.  These incentives ranged 

anywhere from $2,000 - $10,000 in 
cash, trips, or other prizes for selling 
particular properties.  In most cases, 
the prices of the homes were increased 
to cover the cost of the bonus or incen-
tive, meaning the buyers unknowingly 
paid the bonuses.   Sometimes the in-
centives were disclosed to the buyer, 
but in other instances, they were not.  
The committee recommended that the 
Commission’s disclosure rule should be 
amended to clarify that:

• Disclosure of all compensation, in-
cluding bonuses and incentives, should 
be made to the broker’s client in writ-
ing, should be prominent, and should 
be acknowledged by the client;

• The value of any incentive should 
be disclosed and, if other than cash, de-
scribed; and

•  Disclosure should be timely (pref-
erably while showing properties for 
which incentives are offered) but in no 
event not later than the time of offer.

After an investigation into the trans-
actions that were the subject of the 
newspaper article, the Commission 
took disciplinary action against the bro-
kers and firms involved for which suf-
ficient evidence was discovered.  The 
compensation disclosure rule, A .0109, 
was amended as a result of the com-
mittee’s recommendations.  The rule as 
amended requires agents to do the fol-
lowing:

1.  A broker in a sales transaction 
cannot be compensated by his client 
unless that compensation is provided 
for in a written agency contract meet-
ing the requirements of Commission 
rule A.0104.  Buyer agents and listing 
agents need written agency agreements 
in every transaction that provide for 
compensation.  

2.  A broker in a sales transaction 
cannot receive any compensation, in-
centive, or bonus of more than nominal 

value from any other party unless the 
broker provides full and timely disclo-
sure of the payment or incentive, or the 
promise or expectation of such payment 
or incentive, to the broker’s principal.  
This disclosure can be oral, but must be 
confirmed in writing before an offer is 
made or accepted by the principal.

3.  Full disclosure requires a descrip-
tion of the compensation, incentive, 
or bonus, including its value and the 
identity of the party by whom it will 

or may be paid.  The 
value can be expressed 
using a specific dollar 
figure, percentage or 
other mathematical 
formula. It is not suffi-
cient to describe com-
pensation as being 

any amount “up to” a certain amount, 
or “between” two figures. Disclosure is 
timely if it is made in sufficient time to 
aid a reasonable person’s decision-mak-
ing. To be timely to a buyer, the dis-
closure should be made at the time of 
showing if at all possible, but if not, at 
least prior to the submission of an offer.

The rule does not require a broker 
to disclose to a person who is not the 
broker’s principal the compensation the 
broker expects to receive from the prin-
cipal.  It also does not require a broker-
associate, for example, to disclose to his 
or her principal the portion of com-
pensation the broker-associate might 
receive from his employing brokerage 
firm.    

The rule serves two policies. First, 
a consumer is entitled to know what 
the consumer will owe his own broker 
in connection with the consumer’s real 
estate transaction. In addition, a con-
sumer is entitled to know when his own 
broker is being paid by someone else in 
the transaction, and how much the bro-
ker is to receive if the consumer com-
pletes the transaction.  If a broker stands 
to make a bonus if he sells a property in 
a particular subdivision, the buyer has a 
right to know and to decide whether or 
not the buyer wants to see homes out-
side the subdivision that might not offer 
the same bonus, but might be compa-

  

By Janet B. Thoren, Legal Counsel
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rable and may be listed at a lower price.
•  How Do Brokers Disclose 
Compensation?

Whether the principal is a buyer 
or seller, compensation should be pro-
vided for in the required written agency 
agreement. If a buyer agent discovers a 
bonus or incentive is being offered on 
a property after the agency agreement 
has been executed, the disclosure can be 
made by any written means including 
email or subsequent written note.  
•  Listing Agent Disclosure

Listing agents are required to have 
written agency agreements with their sell-
er clients. The NCAR standard form list-
ing agreement provides a place to disclose 
to the seller principal the listing broker’s 
(firm’s) compensation.
•  Buyer Agent Disclosure

The same is true for buyer agents. 
They are required to have written agen-
cy agreements with their buyer clients, 
and compensation can be disclosed in 
that agreement. NCAR has a standard 
exclusive buyer agency agreement that 
provides a place for disclosure of com-
pensation. The form also indicates that 
the buyer agent may be offered addi-
tional compensation in the form of a 
bonus or incentive. The buyer agent or 
firm must still disclose the details of any 
bonus or incentive in writing prior to the 
time of the offer. NCAR has provided a 
new form for the disclosure of incentives 
or bonuses discovered after the agency 
agreement has been executed.  
•  Subagents and Disclosure

What if you are handling the transac-
tion for the buyer, but you are not a buyer 
agent, you are a subagent of the seller?  
No disclosure is necessary. Your prin-
cipal is the seller, and he or she should 
have already received disclosure through 
the listing agent. If you have thoroughly 
discussed agency with the buyer, and the 
buyer has signed the Working With Real 
Estate Agents brochure which indicates 
you are a subagent of the seller, the buyer 
should understand that you do not repre-
sent him or her. 

•  Dual Agency/Designated Agency
What compensation must a dual 

agent disclose? Remember that in most 
cases, the firm owns the listing and the 
buyer agency agreement, not the indi-
vidual agents working the transaction. 
Disclosure to the seller is not an issue 
if it is done as part of the written listing 
agreement.  Since the firm represents 
both the buyer and the seller, however, 
and since the firm is being paid by the 
seller, it must make a full compensation 
disclosure to its buyer client. This means 
the full amount of compensation or bo-
nuses the firm is receiving from the seller. 

Example:  An agent working with 
a buyer may not know at the time of 
showing or at the time an agency agree-
ment is signed with the buyer the full 
amount of commission on each property 
listed by the firm, plus any other incen-
tives. Firms must make this information 
available to their brokers so disclosure 
can be made at the time of showing. If 
the information is not available at the 
time of the showing, the agent should 
make a good faith estimate of the firm’s 
compensation and then follow up with 
full disclosure before an offer is made. 
If a broker assisting the buyer discovers 
a bonus is being offered at some point 
after the initial disclosure, the broker 
must disclose the bonus to the buyer 
immediately in writing. Emailing the 
buyer is a sufficient means of disclosure.
•  What About Special Types of Fees?

Example: A builder offers brokers in-
centives based on the number of prop-
erties sold. For example, when the indi-
vidual broker sells 5 properties belong-
ing to the builder, he receives a bonus of 
$5,000.00. The broker must disclose to 
his buyer client that the builder offers 
such an incentive, the amount of the 
incentive, and the fact that if the buyer 
purchases the property in question, the 
broker will either receive the bonus or 
have a future chance at receiving the 
bonus.

Example: A builder offers a firm in-
centives based on the number of prop-
erties sold. For example, when brokers 
with a certain firm sells 10 properties be-
longing to the builder, the firm receives 
a bonus of $10,000.00. If the firm rep-

resents the buyer either exclusively or in 
a dual agency situation, the firm must 
disclose the incentive arrangement with 
the buyer. An individual broker with the 
firm who knows or should know about 
the bonus is also required to disclose.  

Example:  A builder may pay a bro-
kerage firm a fee for marketing a subdi-
vision. These types of fees are sometimes 
paid to the brokerage firm at closing as 
each property sells. In such situations, a 
broker must disclose to his or her client 
that the firm receives fees for market-
ing the subdivision and that the fees are 
paid upon the closing of each property, 
and the amount to be paid based on the 
sale of the subject property.
•  Why Can’t Brokers Just Disclose 
“Extra” Compensation in Addition to 
Their Commission?

In order to require only disclosure of 
“extra” compensation, the Commission 
would first have to establish what consti-
tutes a base-rate of compensation. Since 
the Commission cannot set commis-
sion rates, nor can brokers lawfully agree 
among themselves as to a base-rate (be-
cause of federal anti-trust laws), it is im-
possible to require brokers to disclose only 
“extra” compensation. A broker could 
simply add the incentive to the base-rate 
in the transaction, call it all commission, 
and disclose nothing to the buyer.
•  2010 Incentive Disclosure 
Implementation Advisory Committee

In 2010, the Commission convened 
an Incentive Disclosure Implementa-
tion Advisory Committee to evaluate 
complaints and criticisms of the incen-
tive disclosure rule and to recommend 
changes, if necessary, to disclosure re-
quirements in dual agency transactions. 
The committee concluded that many 
brokers misunderstand the current 
disclosure rule and believe the rule is 
limited to a disclosure of additional or 
incentive compensation, and do not un-
derstand that in a dual agency situation, 
the firm must disclose total compensa-
tion to the buyer client. A majority of 
the committee concurred that full dis-
closure should remain the rule, includ-
ing dual agency transactions, where the 
greater risks to the buyer also arise.  

(Continued from page 9)
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 As with everything else, the amount 
of any incentive or bonus, whether cash 
or a non-cash item such as a trip, must 
be disclosed on the HUD-1 closing 
statement.
•  Potential for Disciplinary Action 
for Failure to Disclose Compensation

With all the disclosure requirements, 
the Commission will look at all the facts 
and circumstances surrounding a par-
ticular transaction before making a de-
cision as to whether a broker acted inap-
propriately in disclosing compensation.  
Some of the factors that would be con-
sidered in connection with a complaint 
that a consumer was not given full and 
timely disclosure of the firm’s compen-
sation as required by the rule include:

• whether the broker gave the con-
sumer a good faith estimate and how 
close the estimate was to the actual 
compensation paid;

•  whether the broker had any reason 
to suspect the compensation might be 
different than disclosed;

•  whether the compensation re-
ceived was more, or less, than the 
amount disclosed;

•  what systems were in place by the 
firm to make the information available;

• whether the broker utilized the 
firm’s systems but, because of unusual 
circumstances, was unable to obtain the 
necessary information;

•  whether the failure to disclose was 
exceptional, or the standard operating 
procedure of either the broker or the 
firm; and

•  all other relevant facts and circum-
stances concerning the particular trans-
action.

The Commission will not generally 
impose discipline against a licensee who 
has made an error acting in good faith, 
particularly when the licensee has taken 
reasonable steps to obtain and disclose 
the correct information, and when any 
error was corrected without harm or sig-
nificant risk to a member of the public. 

then maintain BIC eligibility indefinite-
ly, (even when not serving as a broker-
in-charge) by:

•  timely renewing his or her license;
•  taking the Broker-in-Charge An-

nual Review (BICAR) course each li-
cense period; and

•  taking the mandatory annual Up-
date course each license period.

From time to time a broker who 
has lost his or her designation or eligi-
bility will take the course and not fully 
understand why he or she is not receiv-
ing continuing education credit. If you 
believe yourself to be a broker-in-charge 
or broker-in-charge eligible, please go to 
the Commission’s Web site, www.ncrec.
gov, select “Licensees Only” from the 
menu on the left side of the Homepage 
and check your status. Eligible brokers 
will be able to login and select a “BIC El-
igible Document” verifying their current 
eligibility status. All others will not have 
this option available to them.  If you are 
unable to print a “BIC Eligible Docu-
ment” from this area of the Web site and 
feel that your record is incorrect, please 
contact the Commission’s Information 
Services Section at 919-875-3700, Ext. 
772.

A broker may lose his or her status or 
eligibility to serve as a broker-in-charge 
for any of the following reasons: 1) the 
broker’s license expires or the broker’s 
license is suspended, revoked or surren-
dered; 2) the broker’s license is made in-
active for any reason, including failure to 
satisfy the continuing education require-
ments; 3) the broker fails to complete 
the Broker-in-Charge Annual Review 
Course; or 4) the broker is found by the 
Commission to have not possessed the 
experience required at the time of either 
initial designation as a broker-in-charge 
or re-designation as a broker-in-charge.

Please take the time to consult the 
Commission’s Web site prior to tak-
ing the BICAR course to verify that the 
Commission’s records reflect that you are 
indeed a broker-in-charge or broker-in-
charge eligible to ensure you will receive 
continuing education credit.

(Continued from page 1)(Continued from page 9) (Continued from page 1)

Trial subscriptions permitting free ac-
cess up to five times to the Manual files on 
the Web site are also available. Users will 
be required to register on the Web site.

Owners of older computers may find 
purchase of a disk preferable to an online 
subscription to better assure large files 
can be opened reasonably quickly.

The 992-page printed book is $49 for 
a single copy and $44 for each additional 
copy on the same order, including sales 
tax and shipping.

Orders may be placed online through 
the Publications page of the Commis-
sion’s Web site or by mail or fax (see or-
der form in this issue of the Bulletin).

The  Real Estate Manual is the text 
book for the mandatory 90 hours of 
postlicensing education and serves as a 
reference book for real estate licensees, 
attorneys, instructors and anyone inter-
ested in real estate law and brokerage 
practice. It is the definitive work on the 
legal aspects of real estate brokerage in 
North Carolina.

The Manual has been updated and 
discusses the substantially revised Offer 
to Purchase and Contract form pub-
lished jointly by the North Carolina As-
sociation of REALTORS® and the North 
Carolina Bar Association. It also address-
es the new HUD-1 Settlement State-
ment.

Real estate finance changes and new 
fair housing case studies are included. A 
new Chapter 21 addresses various bro-
kerage compensation issues.

In whatever form - book, disk, or on-
line subscription - the Real Estate Man-
ual is a handy reference for anyone with 
questions about real estate brokerage or 
related issues.



How To Order:
Online: www.ncrec.gov 

Mail: NC Real Estate Commission, ATTN: Publications, 
P. O. Box 17100, Raleigh, NC 27619-7100

Fax: 1-919-877-4227

This form for free 
publications only. 

Free Publications Quantity
Questions and Answers on:

Fair Housing

Tenant Security Deposits

Condos and Townhouses

Residential Subdivisions and Planned 
Communities

Purchasing Coastal Real Estate
in North Carolina

Renting Residential Real Estate

Trato Con Agentes de Bienes Raíces 
(Working With Real Estate Agents)

Preguntas y Respuestas sobre:
(Questions and Answers On:)

Vivienda Justa (Fair Housing)

El Depósito de Seguridad del     
Inquilino (Tenant Security Deposits)

Alquiler de Inmuebles para 
Viviendo (Renting Residential Real Estate)

Real Estate Licensing in North Carolina 
(Contains license application)

Residential Property Disclosure 
Statement (Available online)

NAME _____________________________________

ADDRESS __________________________________

CITY/STATE/ZIP _____________________________

Telephone______________Email_______________

Please allow 7 days from 
receipt of order for delivery.

How To Order:
Mail or fax this form. Credit card: MasterCard or Visa only. Please 
do not remit cash.
Online: www.ncrec.gov 
Select Publications on the Home page. 
Fax: 1-866-867-3746
Mail to: Commission Publications, P. O. Box 28151, 
Raleigh, NC 27611

This form for purchasing 
publications only. 

NAME_________________________________________________
ADDRESS______________________________________________
CITY/STATE/ZIP_________________________________________

NAME_________________________________________________
ADDRESS______________________________________________
CITY/STATE/ZIP_________________________________________

Telephone_________________Email______________________

	 Credit card orders must be a minimum of $1.00.               
  Signature: __________________________________________

Please allow 7 days from receipt of payment for delivery.

MasterCard Visa
 Expiration Date

Purchase Publications Quantity Totals
Residential Square Footage 
Guidelines
($.65 per copy) $
Working With Real Estate Agents
($.25 per copy) $

Questions and Answers on:

Home Inspections
($.25 per copy) $

Earnest Money Deposts
($.25 per copy) $

Real Estate Closings
($.25 per copy) $

Offer and Acceptance
($.25 per copy) $

Owning Vacation Rental 
Property
($.25 per copy) $

Broker-in-Charge Guide
($10 per copy) $

North Carolina Real Estate 
License Law and Commission 
Rules
($3.00 per copy) $

Real Estate Agent Safety Guide
($.25 per copy) $

Amount Enclosed $

Billing address if different from shipping address

Security Code
3-digit code on card back
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2011-2012 Edition

NORTH CAROLINA REAL ESTATE MANUAL
� e North Carolina Real Estate Manual, published by the Real Estate Commission, is a 

comprehensive reference addressing real estate law and brokerage practice, the North Carolina 
Real Estate License Law and Commission rules. It serves as the authorized textbook for the 
real estate broker postlicensing courses and is highly recommended for licensees, attorneys, 
instructors and anyone else engaged or interested in real estate law and brokerage practice.

� e 992-page, 2011-2012 edition includes coverage of the revised HUD-1 Settlement 
Statement and O� er to Purchase and Contract form, a new chapter on Brokerage Compensa-
tion Issues, and updated � nancing legislation and practices.

MAILING ADDRESS: 
North Carolina Real Estate Manual
P. O. BOX 28151
RALEIGH, NC 27611

EMAIL: 
manual@cesmail.com

FAX:
1-866-867-3746
CUSTOMER SERVICE:
1-866-833-5785

Order Form
NORTH CAROLINA REAL ESTATE MANUAL

NAME      

ADDRESS      
      
CITY/STATE/ZIP               
          
                                      Telephone                                       Email

NAME     

ADDRESS      
      
CITY/STATE/ZIP

                                  

                     

             Signature:

MasterCard Visa

QUANTITY ITEM PRICE* TOTAL

Single Manual $49.00* $___________

Additional Manuals (on same order) $44.00* $___________

Manual on CD-ROM $20.00* $___________
Manual-on-Web Subscription
(Access free up to 5x; register on Web site) $20.00* $___________

*All prices include taxes, shipping and handling. 

Hetrick

Outlaw

Moylan

2011-
2012

Edition

ISBN 978-0-9704907-5-9

            N
orth Carolina

       Real Estate M
anual

Also 
available in 
digital form:

� e Real Estate Manual on 
CD-ROM provides digital, 
searchable � les in Portable Doc-

ument File format (PDF) which can be read 
by free Acrobat Readers across all platforms.

Online subscriptions 
permit online access to 
the Manual and expire 

upon publication of a new edition projected 
for late 2012. (Users of older computers may 
prefer the CD-ROM for faster load times).

CD-ROM ONLINE
SUBSCRIPTION

TO ORDER: Online at the Commision’s Web site, by mail, or fax. Credit cards accepted are MasterCard and Visa.

Shipping Address (NOT P.O. BOX)

Free access to Manual on Web site up to 5X. Register on Web site.

Please allow 7 days from receipt of payment for delivery.

North Carolina 
Real Estate Manual

2011-2012 Edition

©2011 North Carolina 
Real Estate Commission

ISBN 978-0-9704907-6-6

North Carolina 
Real Estate Commission

P. O. Box 17100
Raleigh, NC 27619-7100

www.ncrec.gov

Exp Date Security Code 
(3-digit code on 

reverse side of card)

MasterCard/Visa Billing Address (if different from Shipping Address)



Penalties for violations of the Real Estate Law and Commission 
rules vary depending upon the particular facts and circumstances 

present in each case. Due to space limitations in the Bulletin, a complete 
description of such facts cannot be reported in the following Disciplinary 
Action summaries.

D isciplinary

A ction

ADAM W. O’NEAL AND ASSO-
CIATES (Belhaven) – By Consent, the 
Commission reprimanded Adam O’Neal 
and Associates effective December 1, 
2010. The Commission found that 
Adam W. O’Neal and Associates failed to 
maintain its trust account records in ac-
cordance with Commission rules, failed 
to perform monthly reconciliations, and 
failed to remove earned commissions 
from the accounts in a timely manner.

ALEXANDER ARGIROFF (Kitty 
Hawk) – By Consent, the Commission 
suspended the broker license of Mr. Argi-
roff for a period of two years effective De-
cember 1, 2010. The Commission then 
stayed the suspension for a probationary 
period of two years through December 1, 
2012. The Commission found that Mr. 
Argiroff, acting as qualifying broker and 
broker-in-charge of his licensed firm, en-
gaged in credit repair consulting through 
his firm with an out-of-state company, 
collecting from clients fees for “consulting 
services” purported to be refundable if the 
client was “denied”, and failed to deposit 
the fees in a trust account, but forwarded 
a percentage to the out-of-state company 
while retaining his portion of the pay-
ment.

PAMELA BERRY (Wilmington) – 
By Consent, the Commission suspended 
the broker license of Ms. Berry for a pe-
riod of one year effective December 1, 
2010. The Commission then stayed the 
suspension for a probationary period of 
one year through November 30, 2011. 
The Commission found that Ms. Berry, 
acting as broker-in-charge of a real estate 
brokerage firm, failed to keep complete 
and accurate trust account records and 
failed to reconcile their trust records with 
statements supplied by the bank. The 

Commission also found that Ms. Berry 
approved the disbursement of more than 
$23,000 in client monies from the firm’s 
trust account without the authority of the 
firm’s clients. The funds were restored to 
the trust account.

BRASS LANTERN REALTY LLC 
(Swansboro) – By Consent, the Com-

mission reprimanded Brass Lantern 
Realty effective December 1, 2010. 
The Commission found in a spot-audit 
performed by a Commission investiga-
tor that Brass Lantern Realty failed to 
maintain its trust accounts in accordance 
with Commission rules and monthly 
reconciliations had not been performed 
as required. The Commission noted that 
Brass Lantern Realty employed an ac-
countant to correct the trust accounts 
and no shortages where found once the 
records were properly reconciled.

GENE R. DAVIS (Gastonia) – By 
consent, the Commission suspended 
the broker license of Mr. Davis for a pe-
riod of one month effective January 1, 
2011. The Commission then stayed the 
suspension for a probationary period 
of six months. The Commission found 

that Mr. Davis, primarily a commercial 
real estate agent, participated in three 
residential transactions involving a fam-
ily member in which he failed to obtain 
written agency agreements as required by 
Commission rule.

GENE DAVIS REALTY COMPA-
NY (Gastonia) – By consent, the Com-
mission suspended the firm license of 
Gene Davis Realty Company for a pe-
riod of one month effective January 1, 
2011. The Commission then stayed the 
suspension for a probationary period of 
six months. The Commission found that 
Gene Davis Realty Company, engaged 
primarily in commercial real estate, par-
ticipated in three residential transactions 
involving a family member of the bro-
ker-in-charge in which it failed to obtain 
written agency agreements as required by 
Commission rule.

MONTE NELSON GRANDON 
(Charlotte) – By Consent, the Commis-
sion suspended the broker license of Mr. 
Grandon for a period of two years effec-
tive January 1, 2011. The Commission 
then stayed the suspension for a proba-
tionary period of two years on certain 
conditions. The Commission found that 
Mr. Grandon was convicted on or about 
February 1, 2008 and May 6, 2010 of 
Driving While Impaired in three separate 
instances. The Commission noted that 
Mr. Grandon has participated in both 
inpatient and outpatient treatment for 
addiction and regularly attends AA meet-
ings.

GIAN HASBROCK (Raleigh) – By 
Consent, the Commission suspended 
the broker license of Mr. Hasbrock for 
a period of one year effective Decem-
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ber 1, 2010. One month of the stay was 
active with the remainder stayed for a 
probationary period extending through 
December 30, 2011. The Commission 
found that while Mr. Hasbrock acted as 
broker-in-charge of a real estate firm be-
tween January and September of 2007, 
the firm’s trust accounts were not proper-
ly funded and the books and records did 
not comply with Commission rules. The 
Commission also found that the firm’s 
owners primarily controlled the trust ac-
counts during Mr. Hasbrock’s tenure as 
broker-in-charge; that an owner of the 
firm entered into a contract to purchase 
property owned by one of the firm’s cli-
ents; that the $10,000 earnest money 
check the firm’s owner gave the firm for 
the transaction was dishonored by his 
bank; and that Mr. Hasbrock did not 
notify the firm’s seller client or require 
the firm’s owner to make the check good. 
In addition, the Commission found that 
the firm’s owner did not complete the 
purchase and the firm’s client could not 
obtain a forfeiture of the earnest money 
as the client demanded.

GEORGE S. LANEY (Wilmington) 
– By Consent, the Commission revoked 
the broker license of Mr. Laney effec-
tive February 1, 2011. The Commission 
found that Mr. Laney, on two separate 
occasions in 2006, wrote checks on his 
real estate brokerage firm’s trust account 
for his personal real estate transactions 
without making contemporaneous de-
posits, which created shortfalls in the 
trust account that were not cured for sev-
eral weeks. The Commission also found 
that Mr. Laney in 2007 caused more 
than $23,000 in abandoned client mon-
ies from his firm’s trust accounts to be 
disbursed to his firm’s corporate account 
without his former clients’ authority. 
The Commission finally found that Mr. 
Laney and others in his firm, acting as 
rental agents for the owners of vacation 
and long term rental properties, failed in 
2010 in one of the firm’s offices to per-
form monthly reconciliations of the se-
curity deposit and rental trust accounts 

for a period of 120 days. The Commis-
sion noted that Mr. Laney has agreed to 
refund the trust account and to follow 
the correct procedures for disbursing 
abandoned funds.

JOHN JERRY MASS (Franklin) – 
By Consent, the Commission revoked 
the broker license of Mr. Mass effec-
tive January 14, 2011. The Commis-
sion found that Mr. Mass, as broker-in-
charge during 2004-2008 of a real estate 
brokerage firm, listed and sold lots and 

homes in a subdivision developed by 
an entity owned and controlled by Mr. 
Mass, failed to provide purchasers with a 
disclosure required by law that the sub-
division streets were privately owned, 
failed to pave its streets after having 
promised to do so, failed to follow the 
approved subdivision plan, and violated 
sedimentation and erosion control regu-
lations. The Commission also found that 
Mr. Mass failed to maintain complete 
records of the sale of subdivision proper-
ties in the files of the firm where he was 
broker-in-charge, failed to account to the 
firm for commission monies in transac-
tions involving the sale of subdivision 
properties, and used a firm credit card 
for personal expenses without author-

ity. The Commission finally found that 
Mr. Mass, for a time the treasurer of the 
subdivision property owners association 
with dominion and control over the as-
sociation’s money, failed to deposit and 
maintain the money in a trust account 
and failed to account to the association 
for the money or produce records of its 
disposition.

KRISTI ANN MORROW (Green-
ville) – By Consent, the Commission sus-
pended the broker license of Ms. Morrow 
for a period of six months effective Janu-
ary1, 2011. The Commission then stayed 
the suspension for a probationary period 
of six months. The Commission found 
that Ms. Morrow entered into a lease 
agreement with the Section 8 tenant for 
an $800/month rental unit which had a 
Section 8 cap of $650/month; at the ten-
ant’s request Ms. Morrow prepared and 
presented to the Section 8 representative 
a second lease for $650 and the tenant 
paid the additional $150/month out-of-
pocket directly to the landlord through 
Ms. Morrow’s firm. The Commission also 
found that Ms. Morrow failed to confirm 
with the Section 8 representative that the 
payment directly to the landlord was per-
missible; it was not.

SHELLEY DENISE MORROW 
(Weaverville) – The Commission sus-
pended the broker license of Ms. Mor-
row for a period of six months effective 
November 3, 2010. The Commission 
found that Ms. Morrow failed to report a 
DWI conviction of June 18, 2009 within 
60 days as required by Commission rule 
and failed to respond to a Letter of In-
quiry from the Commission.

ADAM W. O’NEAL (Belhaven) – By 
Consent, the Commission suspended the 
broker license of Mr. O’Neal for a period 
of one year effective December 1, 2010. 
The Commission then stayed the sus-
pension for a probationary period of one 
year. The Commission found that Mr. 
O’Neal, acting as Qualifying Broker and 
Broker-in-Charge of his licensed firm, 
failed to maintain his firm’s trust account 
records in accordance with Commission 
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rules, failed to perform monthly recon-
ciliations, and failed to remove earned 
commissions from the accounts in a 
timely manner.

DIANNE S. PERRY (Wilmington) 
– By Consent, the Commission suspend-
ed the broker license of Ms. Perry for a 
period of two years effective October 1, 
2010. The Commission then stayed the 
suspension for a probationary period 
through September 30, 2013. The Com-
mission found that Ms. Perry, acting as 
broker-in-charge of her sole proprietor-
ship, failed to maintain her trust account 
in compliance with the Real Estate Li-
cense Law and Commission rules, en-
gaged in deficit spending, and failed to 
maintain security deposits she held on 
personal rentals in a trust account. The 
Commission noted that Ms. Perry has 
corrected the violations relating to her 
trust account records.

ERNEST H. PITT (Winston-Salem) 
– By Consent, the Commission revoked 
the broker license of Mr. Pitt effective 
February 9, 2011. The Commission 
found that Mr. Pitt was indicted in U.S. 
District Court in a scheme to defraud 
the Housing Authority of Winston-Sa-
lem and found guilty on July 21, 2009, 
after a trial, of two counts of mail fraud, 
and was sentenced to one year and one 
day in Federal prison.

LISA ANN REVIS (Mooresville) – 
By Consent, the Commission suspended 
the broker license of Ms. Revis for a pe-
riod of three years effective July 1, 2010. 
Six months of the suspension were active 
with the remainder stayed for a proba-
tionary period of 30 months. The Com-
mission found that Ms. Revis, while 
associated with a licensed firm, estab-
lished a new corporation with the North 
Carolina Secretary of State without the 
knowledge of her supervising broker-in-
charge. The Commission also found that 
Ms. Revis advertised properties for sale 
and rent through her corporation’s Web 
site before the corporation obtained a 

Disciplinary Action
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firm license or had a broker-in-charge, 
prepared an offer to purchase and con-
tract through the unlicensed firm, and 
falsely indicated on the contract that the 
firm held the earnest money deposit in 
its trust account when Ms. Revis, in-
stead, shredded the check and the buyers 
brought cash to the closing. In addition, 
the Commission found that Ms. Revis, 
after her corporation was licensed, ad-
vertised properties listed with her former 
firm, although the former firm had not 

agreed to terminate those listings, and 
falsified an earnest money deposit check 
in a transaction which was not accepted 
by the seller.

LINDA L. SCHAFER (Cornelius) – 
By consent, the Commission suspended 
the broker license of Ms. Schafer for a 
period five months effective December 
1, 2010. The Commission then stayed 
the suspension for a probationary period 
of five months. The Commission found 
that Ms. Schafer acted as a dual agent 
for a property with a septic system and 
permitted as a four-bedroom, two-bath-
room, single-family residence and which 
she advertised as a three-unit apartment 
building with five bedrooms and three 
bathrooms, relying solely on tax records 
for her information. The Commission 
further found that the septic system 
failed after the transaction and the buyer 
was required to upgrade the system at a 
cost of $5,000 or allow the property to 
be condemned.

DAVID C. SNIPES (Ashland, Vir-
ginia) – By Consent, the Commission 
reprimanded Mr. Snipes effective De-
cember 1, 2010. The Commission found 
that Mr. Snipes was convicted of one 
count of misdemeanor embezzlement 
which he reported in a timely manner to 
the Commission. The Commission also 
found that Mr. Snipes reported the con-
viction to the Virginia Real Estate Board 
and entered into a Consent Order which 
included a fine and a required four-hour 
ethics course. The Commission noted 
that Mr. Snipe’s conviction stemmed 
from HVAC services he performed for 
which he billed the client’s employer, at 
the client’s direction, and that Mr. Snipes 
did not benefit personally or corporately 
from the events surrounding the em-
bezzlement charge and cooperated fully 
with the investigation.

SOUTHERN CHARM REALTY, 
INC. (Mooresville) – By Consent, the 
Commission suspended the firm license 
of Southern Charm Realty for a period 
of one year effective July 1, 2010. The 
Commission then stayed the suspension 
for a probationary period of one year. 
The Commission found that Southern 
Charm Realty advertised properties for 
sale and rent through its Web site be-
fore obtaining a firm license or having 
a broker-in-charge. The Commission 
also found that Southern Charm Realty 
advertised properties listed with a dif-
ferent firm although the other firm had 
not agreed to terminate those listings 
and Southern Charm Realty’s associated 
broker falsified an earnest money deposit 
check in a transaction which was not ac-
cepted by the seller.

CAROLINE M. THOMAS (Rock-
ingham) – By Consent, the Commission 
reprimanded Ms. Thomas effective De-
cember 1, 2010. The Commission found 
that Ms. Thomas, qualifying broker and 
broker-in-charge of a licensed firm, failed 
to comply with Commission rules relat-
ing to the maintenance and supervision 
of the firm’s trust accounts from which 
a broker formerly associated with the 
firm embezzled approximately $85,000 
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in cash rental payments. The Commis-
sion noted that Ms. Thomas provided 
satisfactory evidence of having person-
ally replaced the trust account funds and 
is now maintaining and supervising the 
firm’s trust accounts in accordance with 
Commission rules.

THOMAS REALTY COMPANY 
OF ROCKINGHAM (Rockingham) 
– By Consent, the Commission rep-
rimanded Thomas Realty Company 
of Rockingham effective December 
1, 2010. The Commission found that 
Thomas Realty Company failed to com-
ply with Commission rules relating to 
the maintenance and supervision of its 
firm’s trust accounts from which a bro-
ker formerly associated with the firm em-
bezzled approximately $85,000 in cash 
rental payments. The Commission noted 
that Thomas Realty Company provided 
satisfactory evidence that its broker-in-
charge personally replaced the trust ac-
count funds and is now maintaining and 
supervising the firm’s trust accounts in 
accordance with Commission rules.

REID W. THOMPSON (Asheville) 
– By Consent, the Commission suspend-

ed the broker license of Mr. Thompson 
for a period of one year effective October 
1, 2010. The Commission then stayed 
the suspension for a probationary period 
of one year. The Commission found Mr. 
Thompson, broker-in-charge of a real es-
tate brokerage firm, failed to disclose on 
his 1999 application for licensure a 1994 
criminal conviction for having unsealed 
wine/liquor in his vehicle and a 1997 
criminal conviction for resisting a pub-
lic officer. The Commission also found 
that Mr. Thompson failed to report three 
criminal convictions after licensure: a 
1999 conviction for possession of drug 
paraphernalia, a 2001 conviction for 
possession of marijuana, and a 2004 con-
viction for second degree trespass.

THOMAS P. TROLLINGER (Win-
ston-Salem) – By Consent, the Commis-
sion revoked the broker license of Mr. 
Trollinger effective January 14, 2011. The 
Commission found that Mr. Trollinger 
was indicted in United States District 
Court, Middle District of North Caro-
lina, in a scheme to defraud the Housing 
Authority of Winston-Salem. The Com-
mission also found that Mr. Trollinger 
pled guilty to one count of making false 

statements and was sentenced, on certain 
conditions, to two years’ probation.

KENNETH BRAD WALSER 
(Mooresville) – By Consent, the Com-
mission suspended the broker license of 
Mr. Walser for a period of three years 
effective November 15, 2009. One year 
of the suspension was active with the re-
mainder stayed for a probationary period 
of two years. The Commission found 
that Mr. Walser entered into a contract 
to purchase a property with the intent of 
acquiring it as an investment, but sub-
mitted a loan application indicating he 
intended to occupy the property as his 
primary residence, which was a false 
statement and the transaction did not 
close. The Commission also found that 
Mr. Walser had been disciplined by the 
Charlotte Regional REALTOR Associa-
tion in the same matter.
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Use special office forms.
Office Form #3

Agent Itinerary Form
This simple form helps you find an 

agent when there is an emergency and 
gives you a place to look when an agent 
is missing. Many agents print an addi-
tional “show list” and attach the form to 
it. Your front office staff will appreciate 
having this information if they need to 
contact an agent. Also, consider having 
a system for following up when agents 
don’t return or call the office in a timely 
manner.

Reprinted from the North Carolina 
Real Estate Agent Safety Guide.

Safety Tip


